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Title  49 — Transportation 

CHAPTER  II— FEDERAL  RAILROAD  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

[FRA  Economic  Docket  No.  3,  Notice  No.  4] 

PART  25&— ASSISTANCE  TO  STATES  AND 
PERSONS  IN  THE  NORTHEAST  AND 
MIDWEST  REGION  FOR  LOCAL  RAIL 
SERVICES  UNDER  SECTION  402  OF 
THE  REGIONAL  RAIL  REORGANIZATION 
ACT  OF  1973 

Procedures  and  Requirements  Regarding 
Applications  and  Disbursements 

On  January  28,  1975,  Procedures  and 
Requirements  Regarding  Applications 
and  Disbursements  under  Section  402  of 
the  Regional  Rail  Reorganization  Act  of 
1973  (“Act”)  (45  U.S.C.  §  701  et  seq.)  as 
then  in  effect,  were  published  in  the  Fed¬ 
eral  Register  (40  FR  4232)  as  Part  255 
of  Title  49  of  the  Code  of  Federal  Regu¬ 
lations.  On  January  16,  1976,  Additional 
Procedures  and  Requirements  Regarding 
Applications  and  Disbursements  under 
Section  402,  and  Procedures  and  Require¬ 
ments  for  the  Filing  of  Applications  and 
Disbursement  of  Acquisition  and  Mod¬ 
ernization  Loan  Assistance  under  Section 
403,  were  published  (41  FR  2524)  as  Part 
257  of  Title  49  of  the  Code  of  Federal 
Regulations.  At  that  latter  time,  it  was 
advised  that  appropriate  changes  would 
be  made  in  these  regulations  where  nec¬ 
essary  to  comply  with  the  changes  then 
pending  before  Congress.  The  changes 
referred  to  have  now  been  enacted  into 
law  by  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976  (P.L.  94- 
210,  Feb.  5,  1976,  90  Stat.  31)  (“new 
Act”).  Accordingly,  Part  255  is  hereby 
amended  to  conform  to  those  newly  en¬ 
acted  changes  in  the  law. 

Section  402  of  the  Act  established  a 
program,  whereby  the  Secretary  of 
Transportation  or  his  delegate  (“Secre¬ 
tary”),  in  accordance  with  regulations 
Issued  by  the  Secretary,  provides  finan¬ 
cial  assistance  to  a  State  or  a  person  ( in¬ 
cluding  a  local  or  regional  transporta¬ 
tion  authority)  in  the  northeast  and 
midwest  region  of  the  United  States  for 
.the  continuation  of  local  rail  services. 
The  new  Act  has  made  a  number  of 
changes  in  Section  402.  In  addition,  it 
has  added  a  new  Section  5  to  the  De¬ 
partment  of  Transportation  (“DOT”) 
Act  (49  U.S.C.  1651,  et  seq.),  which 
would,  in  part,  authorize  a  similar  local 
rail  services  program  in  the  remaining 
States  outside  the  region,  and  has 
amended  applicable  portions  of  the  In¬ 
terstate  Commerce  Act  to  prohibit  dis¬ 
continuances  of  fail  service  where  there 
is  an  offer  of  subsidy.  The  national  pro¬ 
gram  authorized  under  section  5  of  the 
DOT  Act  is  to  commence  on  July  1,  1976, 
and  extend  for  a  5-year  period.  Regula¬ 
tions  will  be  promulgated  with  respect 
to  it  within  the  near  future.  The  region¬ 
al  program  continues  for  two  years,  as 
originally  envisioned.  At  its  expiration, 
the  States  in  the  region  are  included  in 
the  national  program. 

The  changes  in  the  regional  pro¬ 
gram  were  sufficiently  comprehensive 
that  the  Federal  Railroad  Administration 


(“FRA”)  concluded  that  the  regulations, 
as  revised,  should  be  reissued  in  their 
entirety  rather  than  attempting  to  issue 
only  amendments  to  those  portions  af¬ 
fected  by  the  new  Act.  However,  because 
of  the  immediate  need  to  issue  those 
changes  necessary  to  enable  States  and 
other  applicants  to  apply  for  funds  and 
negotiate  operating  agreements  under 
section  304  of  the  Act,  we  have  not  at¬ 
tempted  to  cover  all  changes  in  this  no¬ 
tice.  For  example,  since  the  Federal 
share  during  the  first  year  of  the  pro¬ 
gram  is  100  percent,  standards  and  pro¬ 
cedures  under  which  the  State  share 
may  be  provided  through  in-kind  bene¬ 
fits  are  not  needed  during  this  period 
and  will  be  addressed  later.  In  addition, 
section  402(a)(2)  of  the  Act  provides 
FRA  with  a  one  year  period  in  which  to 
develop  these  standards  and  procedures. 

As  revised  by  the  new  Act  ( all  further 
references  to  section  402  are  as  revised 
unless  otherwise  indicated  >,  section  402 
provides  that  the  Secretary  shall  provide 
financial  assistance  to  assist  in  the  pro¬ 
vision  of  rail  service  continuation  pay¬ 
ments,  the  acquisition  or  modernization 
of  rail  properties,  including  the  preser¬ 
vation  of  rights  of  way  for  future  rail 
freight  service,  the  construction  or  im¬ 
provement  of  facilities  necessary  to  ac¬ 
commodate  the  transportation  of  freight 
previously  moved  by  rail  service,  and  rail 
planning  activities.  The  Federal  share  of 
the  costs  of  assistance  shall  be  100  per¬ 
cent  for  the  12-month  period  beginning 
April  1,  1976,  and  90  percent  for  the  12- 
month  period  beginning  April  1,  1977. 

Section  402  also  provides  that  the  Sec¬ 
retary  shall,  in  cooperation  with  the 
Secretary  of  Labor,  the  United  States 
Railway  Association  (“USRA”),  and  the 
Interstate  Commerce  Commission 
(“ICC”),  assist  States  and  localities  in 
negotiating  initial  operating  and  lease 
agreements,  and  shall  report  to  the  Con¬ 
gress  not  later  than  30  days  after  the 
date  of  enactment  of  the  new  Act  on  the 
progress  of  the  negotiations.  In  addition, 
the  Secretary  is  authorized,  with  the  con¬ 
currence  of  a  State,  to  enter  directly  into 
operating  or  lease  agreements  with  rail¬ 
roads  designated  to  provide  service  under 
Section  304(d)  of  the  Act,  or  with  trust¬ 
ees  of  railroads  in  reorganization,  to  as¬ 
sure  uninterrupted  service  after  convey¬ 
ance  date.  Such  agreements  may  be 
made  only  during  the  period  of  100  per¬ 
cent  Federal  subsidy  and  payments  are 
to  be  made  from  funds  to  which  a  State 
would  otherwise  be  entitled  under  the 
Act. 

The  Federal  Railroad  Administrator 
(“Administrator”)  is  the  delegate  of  the 
Secretary  for  all  purposes  under  section 
402  of  the  Act.  The  Administrator  and 
FRA  staff  have  been  working  closely  with 
the  States,  USRA,  the  ICC  through  the 
Rail  Services  Planning  Office  (“Office”), 
the  Consolidated  Rail  Corporation  estab¬ 
lished  pursuant  to  Section  301  of  the  Act, 
and  the  various  trustees.  Draft  operating 
and  lease  agreements  are  being  developed 
in  cooperation  with  these  parties.  It  is 
essential  that  FRA  be  advised  imme  • 
diately  of  any  breakdowns,  or  potential 
breakdowns,  in  negotiations  between 


States  and  others  offering  subsidies  un¬ 
der  Section  304  of  the  Act,  and  operators 
and  trustees.  Because  of  limited  time  and 
staff,  the  Administrator  cannot  partici¬ 
pate  in  all  negotiations  regardless  of 
need.  Accordingly,  it  is  expected  that 
parties  will  recognize  that  they  have  the 
primary  responsibility  to  finalize  nego¬ 
tiations.  Moreover,  in  situations  where 
the  Administrator  enters  directly  into 
operating  or  lease  agreements,  the  Ad¬ 
ministrator  will  be  utilizing  agreement 
provisions  comparable  to  those  offered  by 
States,  and  the  standards  issued  by  the 
Office  will  apply  with  equal  force  to  the 
Administrator  under  these  circum¬ 
stances.  Where  necessary,  the  provisions 
of  Section  304(d)  (3)  with  respect  to  the 
enforcement  of  common  carrier  duties 
against  trustees,  and  the  use  of  directed 
service  orders  under  Section  106)  (b)  of 
the  Interstate  Commerce  Act,  may  be 
appropriate. 

Each  State  in  the  region  that  is  eligible 
to  receive  assistance  is  entitled  to  a  por¬ 
tion  of  the  appropriated  funds  in  pro¬ 
portion  to  its  share  of  mileage  in  the  re¬ 
gion  eligible  for  assistance,  except  that 
the  minimum  entitlement  for  each  State 
shall  not  be  less  than  3  percent  of  such 
funds.  Such  mileage  is  to  be  measured 
by  the  Administrator  in  consultation 
with  the  ICC.  That  consultation  has  oc¬ 
curred  and  the  mileage  is  contained  in 
Appendix  B.  The  mileage  which  has  been 
used  in  determining  the  formula  is  that 
related  to  rail  freight  services  eligible 
for  rail  service  continuation  assistance 
as  of  February  25,  1976.  The  mileage  set 
forth  in  Appendix  B  is  considered  ac¬ 
curate  but  is  subject  to  minor  adjust¬ 
ment  as  a  result  of  completion  of  docu¬ 
mentation  relating  to  public  investments. 
A  line-by-line  breakdown  of  the  eligible 
mileage  determinations  is  being  provided 
to  the  eligible  States  for  their  review. 

The  criteria  for  allocation  of  funds  are 
as  follows:  Where  a  State  does  not  have 
rail  mileage  eligible  for  assistance  and 
docs  not  submit  a  State  Rail  Plan,  it  does 
not  participate  in  the  program  and  the 
formula  is  computed  without  it.  Where  a 
State  does  have  eligible  mileage,  but  has 
not  qualified  under  section  402(c)  (1)  of 
the  Act,  it  will  be  included  in  the  formula 
allocation  and  afforded  an  opportunity 
to  qualify.  If  the  State  qualifies,  it  re¬ 
ceives  its  entitlement.  Funds  not  granted 
a  State  because  (1)  its  entitlement  ex¬ 
ceeds  its  needs,  or  (2)  it  cannot  qualify 
and  the  funds  provided  persons  in  the 
State  are  less  than  the  entitlement,  or 
(3)  it  cannot  qualify  and  there  is  no 
participating  person,  will  be  reallocated 
immediately,  to  the  extent  practicable, 
to  the  remaining  States  in  accordance 
with  section  402(b)(1)  of  the  Act  and 
8  255.7(d)  of  these  regulations.  For  pur¬ 
poses  of  reallocation,  FRA  will  add  a 
percentage  of  the  State’s  estimated  fund¬ 
ing  needs  as  a  contingency  against  ac¬ 
tual  costs  exceeding  the  estimates. 

Where  a  State  is  ineligible,  but  has 
eligible  mileage,  it  will  be  included  in  the 
formula  (see  8  255.7  below)  to  enable 
persons  eligible  under  section  402(b)  (2) 
of  the  Act  to  participate  in  the  program. 
Section  402(b)  (2)  permits  assistance,  for 
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a  period  of  one  year  after  conveyance 
date,  to  persons  determined  to  be  finan¬ 
cially  responsible  who  enter  into  appro¬ 
priate  operating  and  lease  agreements 
under  Section  304(d)  of  the  Act  to  pro¬ 
tect  service  when  the  State  cannot  be¬ 
come  eligible  under  section  402(c)  of  the 
Act. 

It  should  be  noted  that  all  funds  under 
section  402  are  distributed  or  redistrib¬ 
uted  pursuant  to  the  formula:  The  dis¬ 
cretionary  program  which  formerly 
existed  under  section  402(b)  (2)  of  the 
Act  has  been  eliminated. 

Section  402  of  the  Act  provides  that  a 
State  in  the  region  is  eligible  to  receive 
financial  assistance  if : 

1.  the  State  has  established  a  State  Rail 
Plan  for  rail  transportation  and  local  rail 
services  which  is  administered  or  coordi¬ 
nated  by  a  designated  State  agency  and  such 
plan  Includes  a  suitable  process  for  updat¬ 
ing  and  revising  such  plan  and  provides  for 
the  equitable  distribution  of  such  financial 
assistance  among  State,  local,  and  regional 
transportation  authorities; 

2.  the  State  agency  (1)  has  authority  and 
administrative  Jurisdiction  to  develop,  pro¬ 
mote,  supervise,  and  support  safe,  adequate, 
and  efficient  rail  services,  (il)  employs  or 
will  employ,  directly  or  Indirectly,  sufficient 
trained  and  qualified  personnel,  and  (111) 
maintains  or  will  maintain  adequate  pro¬ 
grams  of  Investigation,  research,  promotion, 
and  development  with  provision  for  public 
participation; 

3.  the  State  provides  satisfactory  assur¬ 
ance  that  such  fiscal  control  and  fund  ac¬ 
counting  procedures  will  be  adopted  as  may 
be  necessary  to  assure  proper  disbursement 
of  and  accounting  for  Federal  funds  paid 
under  Title  IV  of  the  Act  to  the  State;  and 

4.  the  State  complies  with  the  regulations 
of  the  Secretary  issued  under  section  402. 

Rail  freight  services  eligible  for  rail  service 
continuation  assistance  pursuant  to  section 
402  of  the  Act  and  this  part  are : 

(A)  those  rail  services  of  railroads  In  re¬ 
organization  In  the  region,  or  persons  leased, 
operated  or  controlled  by  any  such  railroad, 
which  the  final  system  plan  does  not  desig¬ 
nate  to  be  continued; 

(B)  those  rail  services  on  rail  properties 
referred  to  in  section  304(a)(2)  of  the  Act; 

(C)  those  rail  services  in  the  region  which 
have  been  at  any  time  during  the  6  year 
period  prior  to  the  date  of  enactment  of  the 
Act,  or  which  are  subsequent  to  the  date  of 
enactment  of  the  Act,  owned,  leased,  or  oper¬ 
ated  by  a  State  agency  or  a  local  or  regional 
transportation  authority  or  with  respect  to 
which  a  State,  a  political  subdivision  thereof 
or  a  local  or  regional  transportation  author¬ 
ity  has  invested  at  any  time  during  the  5  year 
period  prior  to  the  date  of  enactment  of  the 
Act,  or  Invests  subsequent  to  the  date  of 
enactment  of  the  Act,  substantial  sums  for 
Improvement  or  maintenance  of  rati  service; 
and 

(D)  those  rail  services  in  the  region  with 
respect  to  which  the  Commlasion  authorizes 
the  discontinuance  of  rail  services  or  the 
abandonment  of  rail  properties,  effective  on 
or  after  the  date  of  enactment  of  the  Act. 

The  rail  freight  properties  that  are 
eligible  to  be  acquired  or  modernized 
with  financial  assistance  pursuant  to 
this  part  are  those  rail  properties  that 
are  used  for  services  eligible  for  rail 
service  continuation  assistance  under 
§  255.7(b)  (2)  of  these  regulations,  In¬ 
cluding  properties  identified  In  the  State 
rail  plan  as  having  potential  for  future 
use  for  rail  freight  service. 


The  facilities  which  are  eligible  to  be 
constructed  or  improved  with  assistance 
under  this  part  are  those  alternate  fa¬ 
cilities  in  the  region  (including  inter- 
modal  terminals,  highways  or  bridges) 
which  are  needed  to  provide  rail  freight 
service  which  will  no  longer  be  available 
because  of  the  discontinuance  of  rail 
freight  service  under  section  304  of  the 
Act  or  other  lawful  authority.  However, 
assistance  hereunder  may  not  be  used  to 
pay  a  State’s  share  of  a  highway  project 
under  Title  23,  United  States  Code. 

Additionally,  rail  properties  are  eligible 
to  be  acquired  with  financial  assistance 
under  this  part  if  (1)  they  are  to  be  used 
for  intercity  or  commuter  rail  passenger 
service,  and  (2)  they  pertain  to  a  line 
in  the  region  (other  than  rail  properties 
designated  in  accordance  with  section 
206(c)(1)(C)  of  the  Act)  which,  if  so 
acquired  (A)  would  enable  the  National 
Railroad  Passenger  Corporation  to  serve, 
more  efficiently,  a  route  which  it  oper¬ 
ated  on  November  1,  1975,  (B)  would 
provide  intercity  rail  passenger  service 
designated  by  the  Secretary  under  Title 
II  of  the  Rail  Passenger  Service  Act,  or 
(C)  would  provide  such  service  over  a 
route  designated  for  service  pursuant  to 
section  403(c)  of  the  Rail  Passenger 
Service  Act  (45  U.S.C.  563(c) ) . 

Section  402  also  provides  assistance, 
for  a  one-year  period  after  conveyance 
date  only,  for  the  cost  of  operating  and 
maintaining  rail  service  facilities,  such 
as  yards,  shops,  and  docks,  which  are 
useful  in  facilitating  and  maintaining 
mainline  or  local  rail  services  and  which 
are  contained  in  each  State’s  rail  plan 
required  under  section  402(c)(1)(A)  of 
the  Act.  The  one-year  limitation  with  re¬ 
spect  to  the  program  for  yards,  shops, 
and  docks  should  not  be  construed  as  a 
limitation  on  a  ferry  service  which  is  part 
of  a  light  density  line  service  excluded 
from  the  final  system  plan  issued  by 
USRA  under  section  207  of  the  Act. 

Assistance  may  be  provided  under  this 
part  to  cover  expenditures  made  at  any 
time  on  or  after  January  2,  1973,  for 
acquisition,  rehabilitation,  or  moderniza¬ 
tion  of  rail  facilities  on  which  rail  freight 
service  would  have  been  curtailed  or 
abandoned  but  for  such  expenditures. 

In  connection  with  the  amendments 
published  January  16, 1976  (41  F.R.  2524) , 
a  new  section  was  added  dealing  with 
environmental  impact  statements.  That 
section  advised  that  the  Administrator 
had  determined  that  the  program  does 
not  significantly  affect  the  quality  of 
the  human  environment  and  that,  there¬ 
fore,  applications  need  not  contain  en¬ 
vironmental  assessments.  The  new  legis¬ 
lation  has  added  authority  to  construct 
or  improve  alternate  facilities  (including 
intermodal  facilities,  highways  and 
bridges)  in  connection  with  substitute 
freight  service.  Any  such  projects  that 
involve  construction  of  new  facilities  will 
require  environmental  assessments.  The 
type  of  assessment  that  would  be  re¬ 
quired  on  similar  projects  funded  by  the 
Federal  Highway  Administration  will 
satisfy  this  requirement  and  should  en¬ 
able  completion  of  a  satisfactory  en¬ 
vironmental  impact  statement  or  a  nega¬ 


tive  declaration,  in  accordance  with  DOT 
Order  No.  5610.1B  (39  F.R.  35234,  Sep¬ 
tember  30, 1974), 

The  new  Act  also  requires  that  the 
State  Rail  Plan  be  updated.  Section  255.- 
9(e)  reflects  this  requirement  and  pro¬ 
vides  for  an  annual  updating  of  the 
State  Rail  Plan  by  August  1  of  each  year. 
In  addition,  we  have  added  a  requirement 
that  States  develop  a  certified  program 
of  projects  in  accordance  with  the  State 
Rail  Plan  and  which  will  be  used  with 
approved  applications  for  determining  a 
State’s  needs  for  reallocation  purposes. 

Persons,  organizations,  and  govern¬ 
mental  entities  may  submit  written  data, 
views,  or  comments  to  the  Office  of  Chief 
Counsel,  Federal  Railroad  Administra¬ 
tion,  Room  5101,  Department  of  Trans¬ 
portation  Headquarters  (Nassif)  Build¬ 
ing,  400  Seventh  Street  SW.,  Washing¬ 
ton,  D.C.  20590.  These  materials  will  be 
available  for  examination  by  interested 
persons  between  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday  except  Federal 
holidays.  The  materials  must  be  received 
on  or  before  March  19,  1976.  Materials 
thus  submitted  will  be  evaluated  and 
acted  upon  in  the  same  manner  as  if  this 
document  were  a  proposal.  Until  such 
time  as  further  changes  are  made,  how¬ 
ever,  these  revised  regulations  shall  re¬ 
main  in  effect,  thus  permitting  the  public 
business  to  proceed  more  expeditiously. 

Accordingly,  under  the  authority  con¬ 
tained  in  section  402(d)  of  the  Act  and 
the  delegation  of  authority  from  the  Sec¬ 
retary  (49  C.F.R.  1.49(q)),  these  revised 
regulations  are  hereby  issued  regarding 
the  filing  of  applications  for  and  dis¬ 
bursement  of  assistance  under  section 
402(b)  of  the  Act  to  enable  States  and 
others  to  preserve  local  rail  services,  to 
acquire  and  modernize  rail  properties, 
and  to  engage  in  certain  alternate  facility 
construction  and  improvements  in  con¬ 
nection  with  substitute  service.  Since 
the  material  contained  herein  relates  to 
a  grant  program  of  the  Federal  Railroad 
Administration,  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed  rule- 
making,  opportunity  for  public  partici¬ 
pation,  and  delay  in  effective  date  are 
inapplicable. 

In  consideration  of  the  foregoing,  Part 
255  of  Chapter  II  of  Title  49  of  the  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows : 

Sec. 

255.1  Definitions. 

255.3  Applicability. 

255.5  Eligibility. 

255.7  Rail  Service  Continuation  Assistance. 
255.9  Requirements  for  State  Rail  Plan  for 
Rail  Transportation  and  Local  Rail 
Services. 

255.11  Certified  Program  of  Projects. 

255.13  Applications. 

255.15  Environmental  Impact  Statement. 
255.17  Disbursement  of  Rail  Service  Con¬ 
tinuation  Assistance. 

255.19  Record,  Audit,  and  Examination. 
255.21  Waivers  and  Modifications. 

Appendix  A — Contiguous  Zones 
Appendix  B — Mileage  Allocation 
Appendix  C — Certificate 

Authority:  Regional  Rail  Reorganization 
Act  of  1973,  as  amended,  45  U.S.C.  701  et 
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seq.;  the  Department  of  Transportation  Act, 
as  amended,  49  U.S.C.  1661  et  seq.;  Regula¬ 
tions  of  the  Office  of  the  Secretary  of  Trans¬ 
portation,  49  C.F.R.  1.49  (q) . 

§  255.1  Definitions. 

As  used  in  this  part — 

(a)  “Acquisition"  means  the  purchase 
of  rail  properties  under  §  255.7(b)  of  this 
part. 

(b)  “Act”  means  the  Regional  Rail 
Reorganization  Act  of  1973,  ar  amended. 

(c)  “Administrator"  means  the  Fed¬ 
eral  Railroad  Administrator  or  the  Dep¬ 
uty  Administrator  or  his  or  her  dele¬ 
gate. 

(d)  “Alternate  facilities"  means  fa¬ 
cilities  (including  intermoaal  terminals, 
highways,  and  bridges)  needed  to  pro¬ 
vide  freight  service  which  will  no  longer 
be  available  because  of  the  discontinu¬ 
ance  of  rail  freight  service  under  section 
304  of  the  Act  or  other  lawful  authority, 
provided,  however,  that  no  funds  pro¬ 
vided  for  such  facilities  may  be  used  to 
pay  the  State  share  of  any  highway 
projects  under  Title  23,  United  States 
Code. 

(e)  “Applicant”  means  the  designated 
State  agency  of  a  State  in  the  region  or 
a  person  in  an  ineligible  State  meeting 
the  requirements  of  §  255.5  of  this  part. 

(f)  “Association”  means  the  United 
States  Railway  Association. 

(g)  “Entitlement  funds”  means  each 
State’s  share  of  the  appropriated  sums 
allocated -to  the  States  under  section  402 
of  the  Act. 

(h)  “Commission”  means  the  Inter¬ 
state  Commerce  Commission. 

(i)  “Designated  State  agency"  means 
the  State  agency  designated  in  the  State 
Rail  Plan  to  administer  or  coordinate 
that  plan  under  section  402(c)  (1)  (A)  of 
the  Act  and  paragraph  (a)  of  §  255.5  of 
this  part. 

(j)  “Final  System  Plan”  means  the 
plan  of  reorganization  for  the  restruc¬ 
turing,  rehabilitation,  and  modernization 
of  railroads  in  reorganization  prepared 
under  section  206  and  approved  under 
section  208  of  the  Act. 

(k)  “Local  or  regional  transportation 
authority”  includes  a  political  subdivi¬ 
sion  of  a  State. 

(l)  “Modernization”  or  “rehabilita¬ 
tion”  means  replacing  ties,  and  other 
track  and  structural  materials,  sufficient 
functionally  to  restore  the  existing  track 
structure  to  the  level  necessary  to  enable 
safe  and  efficient  rail  transportation  over 
such  properties. 

(m)  “Office”  means  the  Rail  Services 
Planning  Office  established  in  the  Com¬ 
mission  under  section  205(a)  of  the  Act. 

(n)  “Rail  banking”  means  the  acqui¬ 
sition  of  those  rail  freight  properties 
which  are  eligible  for  assistance  and  are 
identified  in  the  applicable  State  Rail 
Plan  as  having  potential  for  future  use 
for  rail  freight  service. 

(o)  “Rail  Properties”  means  assets  or 
rights  owned,  leased,  or  otherwise  con¬ 
trolled  by  a  railroad  (or  a  person  owned, 
leased,  or  otherwise  controlled  by  a  rail¬ 
road)  which  are  used  or  useful  in  rail 
transportation  service;  except  that  the 
term,  when  used  in  conjunction  with  the 
phrase  “railroad  leased,  operated,  or 
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controlled  by  a  railroad  in  reorganiza¬ 
tion”,  may  not  include  assets  or  rights 
owned,  leased,  or  otherwise  controlled  by 
a  Class  I  railroad  which  is  not  wholly 
owned,  operated,  or  leased  by  a  railroad 
in  reorganization  but  is  controlled  by  a 
railroad  in  reorganization. 

(p)  “Railroad  in  reorganization” 
means  a  railroad  which  is  subject  to  a 
bankruptcy  proceeding  and  which  has 
not  been  determined  by  a  court  to  be 
reorganizable  or  not  subject  to  reorga¬ 
nization  pursuant  to  the  Act  as  pre¬ 
scribed  in  section  207(b)  of  the  Act.  A 
bankruptcy  proceeding  includes  a  pro¬ 
ceeding  under  section  77  of  the  Bank¬ 
ruptcy  Act  (11  U.S.C.  205)  and  an  equity 
receivership  or  equivalent  proceeding. 

(q)  “Rail  service  continuation  assist¬ 
ance”  means  assistance  provided  for  the 
purposes  enumerated  in  section  402(a) 
(1)  of  the  Act  and  §  255.7  of  this  part 
and  includes  expenditures  made  by  a 
State  (or  local  or  regional  transportation 
authority),  at  any  time  on  or  after  Jan¬ 
uary  2,  1973,  for  acquisition,  rehabilita¬ 
tion,  or  modernization  of  rail  properties 
on  which  rail  freight  services  eligible 
under  section  402(c)  (2)  of  the  Act  would 
have  been  curtailed  or  abandoned  but 
for  such  expenditures. 

(r)  “Rail  service  continuation  pay¬ 
ments”  means  payments  designed  to 
cover  the  difference  between  the  revenue 
attributable  to  rail  properties  and  the 
avoidable  costs  of  providing  rail  service 
on  such  properties,  together  with  a 
reasonable  return  on  the  value  of  such 
properties,  and  a  reasonable  manage¬ 
ment  fee,  all  as  determined  pursuant  to 
the  Standards  for  Determining  Rail 
Service  Continuation  Subsidies  promul¬ 
gated  by  the  Office  pursuant  to  Section 
205(d)  (6)  of  the  Act,  except  that  where 
a  service  is  permitted  to  be  discontinued 
under  Section  la  of  the  Interstate  Com¬ 
merce  Act  and  is  subject  to  the  provisions 
of  subsections  (6),  (7)  and  (10)  thereof, 
the  payment  will  be  calculated  pursuant 
to  such  subsections. 

(s)  “Region”  means  the  States  of 
Connecticut,  Delaware,  Illinois,  Indiana, 
Maine,  Maryland,  Massachusetts,  Mich¬ 
igan,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  West  Virginia,  and 
the  District  of  Columbia;  and  those  por¬ 
tions  of  contiguous  States  in  which  are 
located  rail  properties  owned  or  oper¬ 
ated  by  railroads  doing  business  primar¬ 
ily  in  those  jurisdictions  (as  determined 
by  the  Commission  by  order,  set  out  in 
Appendix  A). 

( t)  “State”  means  any  State  or  the 
District  of  Columbia. 

(u)  “State  Rail  Plan”  means  the  plan 
required  under  section  402(c)(1)(A)  of 
the  Act  and  §  255.5  of  this  part. 

§  255.3  Applicability. 

The  provisions  of  this  part  apply  to  the 
procedures  and  requirements  regarding 
applications  for  and  disbursement  of  fi¬ 
nancial  assistance  for  the  continuation 
of  local  rail  freight  services  and  for  the 
acquisition  or  modernization  of  proper¬ 
ties  or  facilities  under  section  402  of 
Title  IV  of  the  Act.  Compliance  with  the 
provisions  of  this  part  is  a  prerequisite 


for  the  receipt  of  such  financial  assist¬ 
ance. 

§  255.5  Eligibility. 

(a)  Requirements  for  State  Eligibility. 
A  State  in  the  region  is  eligible  to  receive 
rail  service  continuation  assistance  under 
section  402(b)  (1)  of  the  Act  and  §  255.7 
of  this  part  if : 

(1)  the  State  has  established  a  State 
Rail  Plan  for  rail  transportation  and 
local  rail  services  which  (i)  meets  the 
requirements  of  §  255.9  of  this  part; 
(i)  is  administered  or  coordinated  by  a 
designated  State  agency;  (ill)  includes  a 
suitable  process  for  updating,  revising, 
and  amending  such  plan;  and  (iv)  pro¬ 
vides  for  the  equitable  distribution  of 
such  financial  assistance  among  State, 
local,  and  regional  transportation  au¬ 
thorities; 

(2)  the  State  agency  (i)  has  authority 
and  administrative  jurisdiction  to  de¬ 
velop,  promote,  supervise,  and  support 
safe,  adequate,  and  efficient  rail  serv¬ 
ices,  (ii)  employs  or  will  employ,  directly 
or  indirectly,  sufficient  trained  and  quali¬ 
fied  personnel;  and  (lii)  maintains  or 
will  maintain  adequate  programs  of  in¬ 
vestigation,  research,  promotion,  and 
development  with  provision  for  public 
participation ; 

(3)  the  State  provides  satisfactory 
assurance  that  such  fiscal  control  and 
fund  accounting  procedures  will  be 
adopted  as  may  be  necessary  to  assure 
proper  disbursement  of,  and  account¬ 
ing  for,  Federal  funds  paid  under  this 
part  to  the  State ;  and 

(4)  the  State  complies  with  the  re¬ 
quirements  of  this  part  and  with  the 
terms  and  conditions  included  in  the 
grant  of  assistance. 

(b)  Requirements  for  eligibility  of 
persons.  A  person  is  eligible  to  receive 
financial  assistance  for  the  continuation 
of  local  rail  services  under  section  402 
(b)  (2)  of  the  Act  and  $  255.7  of  this  part 
if: 

(1)  the  State  within  which  the  serv¬ 
ice  is  located,  and  which  would  other¬ 
wise  be  entitled  to  the  financial  assist¬ 
ance  being  requested,  is  unable  to  become 
eligible  for  such  assistance,  and  the  At¬ 
torney  General  of  such  State  has  ren¬ 
dered  his  opinion  to  the  Administrator 
that  such  State  is  unable  to  become  eli¬ 
gible.  However,  the  application  must  be 
by  the  applicant  identified  in  the  State 
Rail  Plan  and  in  accordance  with  the 
priorities  developed  in  such  Plan. 

(2)  such  person  has  been  determined 
by  the  Administrator  to  be  financially 
responsible  on  the  basis  of  the  ability 
of  such  person  to  (i)  administer  and 
comply  with  the  grant  of  assistance 
hereunder,  (ii)  secure  necessity  bonding 
or  other  sureties,  and  (ill)  provide  ade¬ 
quate  fiscal  control  and  fund  accounting 
procedures  to  assure  proper  disburse¬ 
ment  of  and  accounting  for  Federal 
funds  granted  to  such  person; 

(3)  such  person  makes  an  offer  of 
subsidy  pursuant  to  section  304(c)  (2) 
(A)  of  the  Act,  designates  the  operator 
of  such  service  pursuant  to  section  304 
(d)  of  the  Act,  and  enters  into  satisfac¬ 
tory  operating  and  lease  agreements  with 
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appropriate  parties  pursuant  to  section 
304(d)  of  the  Act;  and 

(4)  such  person  is  directly  served  by 
such  local  rail  service  or  is  a  local  or 
regional  transportation  authority  within 
whose  jurisdiction  such  local  rail  service 
line  is  located. 

§  255.7  Rail  Service  Continuation  As¬ 
sistance. 

(a)  Entitlement  Funds.  (1)  Entitle¬ 
ment  funds  are  to  be  allocated  to  each 
State  in  the  region  in  the  ratio  which 
such  State’s  eligible  rail  mileage  under 
section  402(c)(2)  of  the  Act  bears  to 
the  total  eligible  rail  mileage  in  all  of 
the  States  in  the  region  except  that  no 
State  shall  get  less  than  three  (3)  per¬ 
cent  of  such  funds.  Section  402(b)(2) 
of  the  Act  authorizes  the  provision  of 
assistance  for  a  one-year  period  to  per¬ 
sons  determined  financially  responsible 
by  the  Administrator  for  the  continua¬ 
tion  of  local  rail  services.  Such  assist¬ 
ance  is  to  be  provided  from  the  funds 
to  which  a  State  would  otherwise  be  en¬ 
titled.  Accordingly,  all  States  in  the 
region  with  eligible  mileage  will  be  in¬ 
cluded  in  the  formula  for  the  initial 
allocation  regardless  of  the  final  deter¬ 
mination  of  eligibility  of  States  under 
section  402(c)  (1)  of  the  Act  and  §  255.5 
of  this  part.  However,  where  a  State,  as 
of  the  date  of  the  formula  allocation 
hereunder,  has  no  eligible  mileage  and 
has  not  submitted  a  State  Rail  Plan, 
such  State  will  not  be  included  in  the 
formula  allocation  and  will  not  be  en¬ 
titled  to  funds  from  such  allocation. 
This  will  not  bar  such  State  from  sub¬ 
sequently  complying  with  the  require¬ 
ments  of  the  Act  and  these  regulations 
and  becoming  entitled  to  funds  from 
future  allocations  and  reallocations. 
Where  a  State  has  eligible  mileage,  has 
filed  a  State  Rail  Plan,  and  has,  as  of 
the  date  of  the  formula  allocation, 
failed  to  qualify  under  the  Act  and  these 
regulations  but  is  attempting  to  do  so, 
such  State  will  be  Included  in  the 
formula  allocation  and  afforded  a  rea¬ 
sonable  time  to  qualify.  If  necessary, 
the  State  will  be  afforded  an  oppor¬ 
tunity,  after  reasonable  notice,  for  a 
hearing  under  section  402(g)  of  the  Act. 
If  the  Administrator  determines  and  so 
advises  the  State  in  writing  that  he  is 
unable  to  approve  the  State  as  eligible, 
he  will  immediately  proceed,  to  the  ex¬ 
tent  practicable,  to  reallocate  the  funds 
in  accordance  with  the  requirements  of 
section  402(b)(1)  of  the  Act  unless  a 
person  determined  to  be  financially  re¬ 
sponsible  enters  into  appropriate  agree¬ 
ments  under  section  304(d)  of  the  Act 
and  requests  assistance  to  preserve  serv¬ 
ice.  However,  any  funds  not  provided 
such  person  will  be  available  for  im¬ 
mediate  reallocation. 

(2)  The  Administrator,  in  consulta¬ 
tion  with  the  Office,  has  determined  that 
the  initial  allocation  of  funds  is  to  be 
based  on  rail  mileage  eligible  as  of  Feb¬ 
ruary  25, 1976  and  that  the  allocation  of 
funds  for  subsequent  Federal  fiscal  years 
will  be  based  on  rail  mileage  eligible 
under  section  402(c)  (2)  of  the  Act  as  of 


August  1  preceding  such  Fiscal  Year.  The 
mileage  allocation  is  contained  in  Ap¬ 
pendix  B. 

(3)  The  Federal  share  of  the  costs  of 
providing  rail  service  continuation  as¬ 
sistance  under  section  402(b)  of  the  Act 
will  be  as  follows; 

(i)  100  percent  for  the  12  month  pe¬ 
riod  beginning  April  1, 1976;  and 

(ii)  90  percent  of  the  12-month  period 
beginning  April  1,  1977.  The  balance  of 
such  costs  shall  be  provided  by  the  State 
and  the  State  share  may  not  be  aug¬ 
mented  by  any  Federal  funds,  directly  or 
indirectly,  unless  the  funds  are  provided 
through  a  Federal  program  which  spe¬ 
cifically  authorizes  the  augmentation  of 
a  non-Federal  share  of  a  federally-sub¬ 
sidized  program  with  such  funds. 

(b)  Purposes.  In  addition  to  the  Pro¬ 
gram  Operation  Costs  allowable  under 
paragraph  (c)  of  this  section,  rail  serv¬ 
ice  continuation  assistance  may  be  ex¬ 
pended  for  the  following  purposes: 

(1)  To  enable  an  eMgible  applicant  to 
pay  allowable  planning  costs  expended  in 
developing  its  State  Rail  Plan,  provided 
that  the  State  Rail  Plan  is  approved  by 
the  Administrator  and  provided  further 
that  this  assistance  in  the  aggregate 
shall  be  limited  to  five  percent  of  the 
State’s  entitlement  under  this  section; 

(2)  To  enable  an  eligible  applicant  to 
provide  rail  service  continuation  pay¬ 
ments,  in  accordance  with  the  Stand¬ 
ards  for  Determining  Rail  Service  Con¬ 
tinuation  Subsidies  (49  C.F.R.  Part  1125) 
established  by  the  Office  under  section 
205(d)  (6)  of  the  Act,  to  those  rail  freight 
services  which  are  eligible  under  section 
402(c)  (2)  of  the  Act.  Such  services  are: 

(i)  Those  rail  freight  services  of  rail¬ 
roads  in  reorganization  in  the  region,  or 
persons  leased,  operated,  or  controlled  by 
any  such  railroad,  which  the  final  sys¬ 
tem  plan  does  not  designate  to  be  con¬ 
tinued; 

(ii)  Those  rail  freight  services  on  rail 
properties  referred  to  in  section  304(a) 
(2)  of  the  Act  which  are  eligible  for 
assistance  pursuant  to  the  final  system 
plan  as  a  result  of  an  arrangement  for 
joint  use  or  operation  of  rail  properties 
(under  section  206(g)  of  the  Act)  or  as 
part  of  a  coordination  project  (under  sec¬ 
tions  206  (c)  and  (g)  of  the  Act); 

(iii)  Those  rail  freight  services  in  the 
region  which  have  been  at  any  time  dur¬ 
ing  a  5-year  period  prior  to  the  date  of 
enactment  of  the  Act,  or  which  are,  sub¬ 
sequent  to  the  date  of  enactment  of  the 
Act,  owned,  leased,  or  operated  by  a 
State  agency  or  by  a  local  or  regional 
transportation  authority  or  with  respect 
to  which  a  State,  a  political  subdivision 
thereof,  or  a  local  or  regional  transpor¬ 
tation  authority  has  invested  at  any 
time  during  the  5-year  period  prior  to 
the  date  of  enactment  of  the  Act,  or  in¬ 
vests  subsequent  to  the  date  of  enact¬ 
ment  of  the  Act,  substantial  sums  for 
improvement  or  maintenance  of  rail 
service  which  would  otherwise  have  been 
curtailed  or  abandoned  but  for  such  ex¬ 
penditures;  and 

(iv)  Those  rail  freight  services  in  the 
region  with  respect  to  which  the  Commis¬ 
sion  authorizes  the  discontinuance  of 


rail  services  or  the  abandonment  of  rail 
properties,  effective  on  or  after  Janu¬ 
ary  2,  1974; 

(3)  To  enable  an  eligible  applicant  to 
acquire  or  modernize  rail  freight  prop¬ 
erties  which  are  used  for  services  eligible 
for  rail  service  continuation  assistance 
under  paragraph  (b)  (2)  of  this  section, 
including  those  rail  freight  properties 
which  are  identified  in  the  applicable 
State  Rail  Plan  as  having  potential  for 
future  use  for  rail  freight  service; 

(4)  To  assist  an  eligible  applicant  in 
the  construction  or  improvement  of  al¬ 
ternate  facilities  (including  intermodal 
terminals,  highways,  and  bridges) 
needed  to  provide  freight  service  which 
will  no  longer  be  available  because  of 
the  discontinuance  of  rail  freight  serv¬ 
ice  under  section  304  of  the  Act  or  other 
lawful  authority,  provided,  however, 
that  funds  provided  for  such  facilities 
may  not  be  used  to  pay  the  State  share 
of  any  highway  projects  under  Title  23, 
United  States  Code; 

(5)  To  enable  an  eligible  applicant  to 
acquire  rail  properties  if  (i)  they  are  to 
be  used  for  intercity  or  commuter  rail 
passenger  service;  and  (ii)  they  pertain 
to  a  line  in  a  region  (other  than  rail 
properties  designated  in  accordance  with 
section  206(c)  (1)  (C)  of  the  Act)  which, 
if  so  acquired  (A)  would  enable  the  Na¬ 
tional  Railroad  Passenger  Corporation  to 
serve,  more  efficiently,  a  route  which  it 
operated  on  November  1,  1975,  (B)  would 
provide  intercity  rail  passenger  service 
designated  by  the  Secretary  of  Trans¬ 
portation  under  title  n  of  the  Rail 
Passenger  Service  Act,  or  (C)  would  pro¬ 
vide  such  service  over  a  route  designated 
for  service  pursuant  to  section  403(c) 
of  the  Rail  Passenger  Service  Act  (45 
U.S.C.  563(c)) ;  and 

(6)  To  enable  an  eligible  applicant  to 
pay,  for  a  period  not  exceeding  12  months 
following  the  date  rail  properties  are 
conveyed  under  section  303(b)  (1)  of  the 
Act,  the  cost  of  operating  and  maintain¬ 
ing  rail  service  facilities  such  as  yards, 
shops,  and  docks  which  are  useful  in 
facilitating  and  maintaining  mainline  or 
local  rail  services  and  which  are  con¬ 
tained  in  the  State  Rail  Plan. 

(c)  Program  Operation  Costs.  Assist¬ 
ance  may  include  such  program  opera¬ 
tion  costs  as  are  allowable  in  accordance 
with  Federal  Management  Circular 
74-4  (34  C.F.R.  Part  255).  The  Federal 
share  of  such  costs  shall  be  the  same  as 
for  the  other  program  elements  except 
that  such  share  shall  not  exceed  five  (5) 
percent  of  the  aggregate  funds  otherwise 
received  by  the  State  under  section  402 
of  the  Act. 

(d)  Reallocation  of  funds.  (1)  After 
the  initial  apportionment  of  funds  under 
paragraph  (a)  of  this  section,  the  funds 
which  will  be  available  for  reallocation 
are  those  in  excess  of  the  amounts  (i) 
needed  in  eligible  States  or  (ii)  provided 
to  persons  determined  to  be  financially 
responsible  in  ineligible  States. 

(2)  All  funds  remaining  available  for 
obligation  will  be  reallocated  on  June  1, 

1976,  December  1,  1976  and  December  1, 

1977. 
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(3)  The  amount  available  for  realloca¬ 
tion  on  June  1,  1976  will  be  that  in 
excess  of  the  total  estimated  need  of 
approved  applications  through  Septem¬ 
ber  30,  1976  plus  the  States  anticipated 
additional  needs  for  the  period  through 
September  30,  1976  as  contained  in  the 
latest  certified  program  of  projects,  ap¬ 
proved  by  the  Administrator,  which  lead 
to  specific  applications  in  accordance 
with  5  255.11.  The  amount  available  for 
reallocation  on  December  1, 1976  and  De¬ 
cember  1,  1977  will  be  the  amount  of  the 
new  appropriation  and  the  balance  of 
unobligated  funds  from  the  prior  year  in 
excess  of  the  funds  needed  by  the  States 
to  maintain  their  programs  for  each  Fed¬ 
eral  fiscal  year. 

§  253.9  Requirements  fur  -State  Rail 
Flan  for  Rail  Transportation  and  lai¬ 
cal  Rail  Services. 

ta)  State  planning  process.  Consistent 
with  the  purposes  of  the  Act,  the  State 
Rail  Plan  required  under  §  255.5  <a>  of 
this  part  shall  be  based  upon  a  compre¬ 
hensive,  coordinated  and  continuing 
planning  process  for  the  provision  of  rail 
transportation  services  in  the  State 
which  are  essential  to  meet  the  economic, 
environmental  and  energy  needs  of  the 
citizens  of  that  State,  and  to  provide  for 
the  development  of  a  coordinated  and 
balanced  transportation  system  within 
the  State  or  the  affected  portion  thereof. 
This  plan  shall  be  developed  with  oppor¬ 
tunity  for  participation  by  public  and 
private  agencies  having  authority  and 
'responsibility  for  rail  activity  in  the 
State  and  adjacent  States  where  appro¬ 
priate.  Provision  shall  be  made  for  af¬ 
fording  interested  persons,  such  as  users 
of  rail  transportation,  labor  organiza¬ 
tions,  local  governments,  environmental 
groups,  and  the  public  generally,  timely 
opportunity  to  express  their  views  in  the 
development  of  the  State  Rail  Plan.  As 
part  of  the  planning  process,  the  desig¬ 
nated  State  agency  shall  establish  pro¬ 
cedures  whereby  local  and  regional 
transportation  authorities  may  review 
and  comment  on  appropriate  elements  of 
the  State  Rail  Plan.  Provision  shall  also 
be  made  for  updating,  revising,  and 
amending  the  State  Rail  Plan. 

(b)  Contents  of  the  State  Rail  Plan. 
The  State  Rail  Plan  for  rail  transporta¬ 
tion  and  local  rail  services  shall  be  sub¬ 
mitted  to  the  Administrator  in  two 
phases 

(1)  As  Phase  I  of  the  State  Rail  Plan, 
a  State  shall  submit  a  design  of  the  State 
planning  process  which  is  consistent  with 
the  purposes  of  the  Act  and  shall  include : 

(i)  An  Identification  of  the  data  to  be 
acquired  on  the  rail  network  and  rail 
services  in  the  State  (see  §  255.9(b)  (2) 

(iv)  of  this  part),  the  sources  of  this 
data,  and  the  methodology  to  be  em¬ 
ployed  in  data  collection.  In  considering 
the  scope  of  data  collection  activities  and 
subsequent  analysis,  it  is  anticipated  that 
time  constraints  and  limitations  of  the 
state-of-the-art  will  require  that  the 
State  provide  a  broad  overview  of  all  rail 
services  in  the  State  while  concentrating 
most  of  its  efforts  on  the  services  for 


which  it  expects  to  require  assistance  in 
the  immediate  future. 

(ii)  Methodology  to  be  used  in  the 
planning  process,  including  that  to  be 
used  in  selecting  essential  lines  to  be  con¬ 
sidered  for  assistance  and  indicating 
consideration  of  the  advisory  criteria 
published  by  the  Office  under  subsection 
205(d)  (3)  of  the  Act. 

(iii)  Criteria  for  setting  priorities  for 
rail  services  or  properties  to  be  consid¬ 
ered  for  assistance.  In  determining  which 
rail  services  or  properties  will  receive  as¬ 
sistance,  a  State  should  give  first  con¬ 
sideration  to  eligible  rail  freight  services 
to  be  discontinued  as  a  result  of  imple¬ 
mentation  of  the  Final  System  Plan. 

<iv)  An  explanation  of  the  goals  or 
philosophical  framework  to  be  used  in 
guiding  the  development  of  the  State 
Rail  Plan.  Part  of  this  explanation 
should  be  specifically  devoted  to  the  ex¬ 
pectations  of  the  State  for  the  future  of 
rail  services  which  receive  a  subsidy  sub¬ 
sequent  to  the  expiration  of  the  rail 
service  continuation  payment  under  the 
Act  including  such  considerations  as 
likelihood  of  profitability,  continued 
State  or  local  subsidy,  acquisition,  sub¬ 
stitution  of  alternate  modes,  and  other 
long-term  alternatives. 

(v)  Description  of  the  methods  by 
which  the  State  will  involve  local  and 
regional  transportation  authorities  in  its 
rail  planning  process,  including  its  meth¬ 
ods  of  providing  for  the  equitable  distri¬ 
bution  of  financial  assistance  among 
State,  local  and  regional  transportation 
authorities. 

(vi)  A  management  plan  for  the  de¬ 
velopment  of  the  State  Rail  Plan  which 
shall  include  an  identification  of  respon¬ 
sible  individuals  and  a  flow  chart  of  ac¬ 
tivities  with  milestones. 

<2>  Phase  n  of  the  State  Rail  Plan 
shall:  <i)  Contain  general  information 
with  respect  to  the  physical  plant,  traf¬ 
fic.  and  service  characteristics  of  the  ex¬ 
isting  rail  system  within  the  State; 

(ii)  Describe  the  planning  process 
utilized  in  the  development  of  the  State 
Rail  Plan,  specifying  the  particulars  as 
to  data  sources,  assumptions,  and  spe¬ 
cial  problems  or  conditions  which  may 
be  essential  to  the  understanding  of  the 
setting  in  which  the  State  Rail  Plan  was 
developed; 

(iii)  Classify  the  rail  system  within 
the  State  into  the  following  categories: 

(A)  Rail  Services  in  the  Final  System 

Plan: 

<B>  Rail  Services  of  railroads  which 
are  not  railroads  in  reorganization  which 
are  continuing  in  operation; 

<C)  Rail  services  of  railroads  in  reor¬ 
ganization  which  are  not  included  in  the 
Final  System  Plan; 

(D)  Rail  services  of  railroads  in  reor¬ 
ganization  for  which  a  State  does  not 
wish  to  receive  assistance ;  and 

(E)  Rail  services  or  properties  for 
which  a  State  wishes  to  receive  assist¬ 
ance  (continuation  payments,  acquisi¬ 
tion,  modernization,  rail  banking,  and 
construction  of  alternate  facilities) 
ranked  in  descending  order  of  service 
priority  as  determined  by  the  specific 


application  of  the  methodology,  - . : '. 
and  goals  described  in  Phase  I  of  the 
State  Rail  Plan  and  the  relevant  social, 
economic,  environmental,  and  energy 
considerations,  including  an  estimate  of 
the  amount  of  the  Federal  share  of  the 
assistance  required  for  these  services  or 
properties.  These  may  include  rail  serv¬ 
ices  or  properties  not  yet  eligible  for  Fed¬ 
eral  assistance  but  expected  to  become 
eligible  during  the  ensuing  year; 

(iv)  Contain  detailed  and  specific 
knowledge  of  each  service  or  property 
for  which  assistance  is  requested,  in¬ 
cluding:  the  anticipated  amount  of  funds 
to  be  obligated  and  disbursed  for  the 
service  or  property  during  the  term  of  the 
section  402  program,  Including  a  quar¬ 
terly  breakdown  of  needs  for  the  ensuing 
Federal  fiscal  year;  traffic  density  of  the 
line;  pertinent  costs  and  revenues;  a  sur¬ 
vey  of  the  condition  of  the  plant,  equip¬ 
ment,  and  facilities;  an  economic  and  op¬ 
erational  analysis  of  present  and  future 
rail  freight  service  needs;  the  potential 
for  moving  rail  traffic  by  alternate 
modes;  the  relative  economic,  social,  and 
environmental  costs  and  benefits  in¬ 
volved  in  the  use  of  alternate  modes,  in¬ 
cluding  costs  resulting  from  lost  jobs, 
energy  shortages,  and  the  degradation 
of  the  environment;  the  competitive  or 
other  effects  on  or  by  profitable  rail¬ 
roads;  methods  of  achieving  economies 
in  the  cost  of  rail  system  operations  in¬ 
cluding  consolidation,  pooling,  and  joint 
use  or  operation  of  lines,  facilities,  and 
operating  equipment;  analysis  of  the  po¬ 
tentials  for  rehabilitation  and  modern¬ 
ization  of  equipment,  track,  and  other  fa¬ 
cilities;  and  an  analysis  of  the  effects  of 
abandonment  with  respect  to  the  trans¬ 
portation  needs  of  the  State ; 

(v)  Include  a  statement  of  the  long¬ 
term  strategy  that  the  State  will  apply 
to  each  rail  service  or  property  to  receive 
assistance,  including  such  considerations 
as:  subsidy;  acquisition;  modernization; 
termination  of  service;  and  the  provi¬ 
sion  of  substitute  services  and  the  an¬ 
ticipated  funding  needs  with  respect  to 
the  services  or  properties  for  the  next 
five  years;  and 

(vi)  Include  a  statement  for  each  rail 
service  to  be  acquired  which  describes  the 
conditions  and  requirements  of  these 
services,  such  as  the  rolling  stock  and  the 
track  improvements  needed  to  provide 
minimum  service. 

(c)  Adoption  of  State  Rail  Plan.  An 
original  and  nine  (9)  copies  of  each 
Phase  of  the  State  Rail  Plan,  and  any 
amendments  thereto,  shall  be  submitted 
with  a  certification  by  the  Governor,  or 
by  his  or  her  delegate,  that  the  submis¬ 
sion  constitutes  the  State  Rail  Plan  or 
portion  thereof  established  by  the  State 
as  provided  In  section  402(c)(1)  of  the 
Act. 

(d)  Submission  and  Review  of  State 
Rail  Plan.  Phase  I  shall  be  submitted  by 
May  15,  1975,  to  the  Administrator  for 
review.  Phase  n  shall  be  submitted  to  the 
Administrator  for  review  within  30  days 
after  the  date  of  approval  of  the  Final 
System  Plan  by  Congress.  If  the  Admin¬ 
istrator  determines  that  the  State  Rail 
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Plan  is  not  in  accordance  with  this  part, 
he  will  notify  the  State  setting  forth  his 
reasons  for  such  determination  and  af¬ 
ford  the  State  an  opportunity  for  a  hear¬ 
ing  and  to  amend  its  State  Rail  Plan  to 
bring  it  into  compliance  with  the  Act  and 
this  part.  Where  hearings  in  accordance 
with  subsection  402(g)  of  the  Act  are 
necessary,  they  will  be  conducted  on  an 
expedited  basis  to  afford  the  State  maxi¬ 
mum  opportunity  to  submit  an  accept¬ 
able  State  Rail  Plan  on  a  timely  basis. 

(e)  Revisions  and  Amendments  of  the 
State  Rail  Plan.  S-ate  Rail  Plans  are  to 
be  updated  including  revisions  and 
amendments  at  least  on  an  annual  basis 
but  may  be  done  more  frequently  at  the 
discretion  of  the  State.  The  annual  up¬ 
date  shall  be  submitted  to  FRA  no  later 
than  August  1  of  each  year.  All  such  up¬ 
dates,  revisions,  or  amendments  shall  be 
subject  to  the  same  review  and  approval 
procedures  as  the  original  State  Rail 
Plan. 

§  255.11  Certified  Program  of  Projects. 

(a)  Contents.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  State 
shall  submit  an  annual  program  of  proj¬ 
ects  based  on  the  State  Rail  Plan,  which 
will  lead  to  specific  project  applications 
and  which  has  been  certified  by  the  chief 
executive  officer  of  the  State.  The  pro¬ 
gram  shall  (1)  cover  the  period  of  Octo¬ 
ber  through  September  of  each  year,  (2) 
list  all  projects  for  which  applications 
will  be  submitted  during  such  period,  (3) 
provide  the  anticipated  timing  of  such 
applications  and  a  written  statement  by 
the  chief  executive  officer  that  the  State 
intends  to  file  such  applications  during 
the  period,  and  (4)  include  the  antici¬ 
pated  amount  of  funds  to  be  obligated 
and  disbursed  for  each  service  and  prop¬ 
erty  during  the  term  of  the  section  402 
program,  including  a  quarterly  break¬ 
down  of  needs  for  the  ensuing  year.  The 
chief  executive  officer  shall  certify  that 
these  costs  represent  the  State’s  best  es¬ 
timate  of  costs  for  the  period.  The  pro¬ 
gram  shall  also  be  the  result  of  the  plan¬ 
ning  process  required  by  section  255.9 

(b)(2). 

(b)  Submission.  The  program  shall  be 
submitted  to  the  Administrator  for  re¬ 
view  and  approval  no  later  than  No¬ 
vember  1  except  that  the  first  program 
shall  cover  the  period  from  April  1,  1976 
through  September  30,  1976,  and  shall 
be  submitted  no  later  than  May  1,  1976. 
When  the  Administrator  has  approved  a 
program  or  a  portion  thereof,  he  will 
notify  the  State  in  writing. 

§  255.13  Applications. 

(a>  Submission.  When  the  State  is  eli¬ 
gible  for  rail  service  continuation  assist¬ 
ance,  applications  for  assistance  shall  be 
submitted  by  the  designated  State 
agency.  When  the  State  is  not  eligible 
for  rail  service  continuation  assistance, 
applications  may  be  submitted  by  per¬ 
sons  determined  to  be  financially  respon¬ 
sible  by  the  Administrator.  All  applica¬ 
tions,  whether  those  of  the  State  or  of 
such  persons  within  ineligible  States, 
shall  be  consistent  with  the  current  State 
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Rail  Plan.  Therefore,  applications  shall 
be  submitted  only  for  those  eligible  serv¬ 
ices,  rail  properties,  or  improvements 
specifically  identified  in  the  current  8tate 
Rail  Plan,  including  where  appropriate 
revisions  and  amendments  thereto. 

(b)  Contents.  All  applications  for  as¬ 
sistance  shall  include: 

(1)  Full  and  correct  name  and  princi¬ 
pal  business  address  of  applicant; 

(2)  Name,  title,  and  address  of  the 
person  to  whom  correspondence  regard¬ 
ing  the  application  should  be  addressed; 

(3)  Detailed  description  of  the  services 
or  properties  for  which  assistance  is 
sought,  together  with  a  map  of  those  rail 
services  or  properties,  and  certification 
as  to  their  inclusion  in  the  State  Rail 
Plan; 

(4)  Evidence  of  review  and  coordina¬ 
tion  within  the  State  in  accordance  with 
the  applicable  sections  of  the  approved 
State  Rail  Plan  as  provided  in  para¬ 
graphs  (a)  and  (b)  of  Section  255.9  of 
this  part: 

(5)  Estimate  of  the  total  amount  of 
assistance  required  for  the  services  or 
properties  during  the  term  of  the  sec¬ 
tion  402  program; 

(6)  For  applications  after  the  first 
year  following  conveyance  date,  evidence 
of  applicant’s  ability  and  intent  to  fur¬ 
nish  its  share  of  the  total  assistance; 

(7  Assurance  by  the  applicant  that  the 
Federal  funds  provided  under  the  Act 
will  be  used  solely  for  the  purpose  for 
which  the  assistance  is  sought  and  in 
conformance  with  the  limitations  on  the 
expenditures  allowed  under  the  Act  and 
applicable  regulations: 

(8)  Evidence  that  the  applicant  has 
established  such  fiscal  control  and  fund 
accounting  procedures  as  may  be  neces¬ 
sary  to  assure  proper  disbursement  of, 
and  accounting  for,  Federal  funds  paid  to 
the  applicant  under  title  IV  of  the  Act: 

(9)  Evidence  that  the  applicant,  if  a 
State  agency,  has  the  statutory  authority 
and  administrative  jurisdiction  to  de¬ 
velop,  promote,  supervise,  and  support 
safe,  adequate,  and  efficient  rail  services; 
that  it  employs  or  will  employ,  directly  or 
indirectly,  sufficient  trained  and  qualified 
personnel;  that  it  maintains  or  will  main¬ 
tain  adequate  programs  of  investigation, 
research,  promotion,  and  development 
with  provision  for  public  participation; 
and  that  it  has  the  statutory  and  other 
authority  to  perform  its  obligations  un¬ 
der  the  Act  and  the  regulations  under 
this  part:  or  if  the  applicant  is  a  person, 
evidence  that  it  has  the  ability  to  admin¬ 
ister  and  comply  with  the  grant  of  assist¬ 
ance  in  accordance  with  §  255.5  of  this 
part; 

(10)  An  opinion  of  the  legal  counsel  to 
applicant  showing  that  he  or  she  is 
familiar  with  the  corporate  or  other  or¬ 
ganizational  powers  of  the  applicant,  that 
the  applicant  is  authorized  to  make  the 
application,  and  that  the  applicant  has 
the  requisite  authority  to  carry  out  ac¬ 
tions  proposed  in  the  application  and  to 
assume  the  responsibilities  and  obliga¬ 
tions  created  thereby; 

(11)  Certification  that  the  applicant 
is  in  compliance  and  agrees  to  comply 
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with  title  VI  of  the  Civil  Rights  Act  of 
1964,  (78  Stat.  252,  42  U.S.C.  2000d  et 
seq.)  (“Civil  Rights  Act”),  Section  905 
of  the  Railroad  Revitalization  and  Reg¬ 
ulatory  Reform  Act  of  1976,  (February  5, 
1976,  P.L.  94-210,  90  Stat.  31)  (“RRRR 
Act”),  and  all  requirements  imposed  by 
Title  49,  Code  of  Federal  Regulations, 
Part  21,  Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Transportation  (“Civil  Rights  Regula¬ 
tions”),  and  other  pertinent  directives, 
and  that,  in  accordance  with  the  Civil 
Rights  Act,  the  RRRR  Act,  the  Civil 
Rights  Regulations,  and  other  pertinent 
directives,  no  person  in  the  United  States 
shall,  on  the  grounds  of  race,  color,  na¬ 
tional  origin,  or  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits  of, 
or  be  otherwise  subjected  to  discrimina¬ 
tion  under  any  program  or  activity  for 
which  the  applicant  receives  assistance 
from  the  Federal  Railroad  Administra¬ 
tion,  and  the  applicant  will  promptly 
take  any  measures  necessary  to  effectu¬ 
ate  this  agreement;  and 

(12)  Such  other  information  as  the 
Administrator  may  require. 

(c)  Applications  for  Rail  Service  Con¬ 
tinuation  Payments.  In  addition  to  meet¬ 
ing  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section,  each  applica¬ 
tion  for  rail  service  continuation  pay¬ 
ments,  including  any  necessary  rehabil¬ 
itation  or  modernization,  shall  include 
the  following: 

(1)  The  amount  of  the  required  rail 
service  continuation  payment  for  each 
service.  Where  applicable,  this  amount 
shall  be  calculated  utilizing  the  stand¬ 
ards  for  determining  “revenue  attrib¬ 
utable  to  the  rail  properties”,  “avoid¬ 
able  costs  of  providing  service”,  “rea¬ 
sonable  return  on  the  value”,  and  a  “rea¬ 
sonable  management  fee”  as  established 
by  the  Office  under  subsection  205(d)  (6) 
of  the  Act.  (These  standards  are  set  out 
in  Sections  1125.4,  1125.5,  and  1125.7  of 
49  C.F.R.  Part  1125.). 

(2)  Description  of  the  arrangements 
which  the  applicant  has  made  for  opera¬ 
tion  of  the  rail  services  to  be  subsidized 
including  copies  of  the  proposed  operat¬ 
ing  agreements,  leases  or  other  com¬ 
pensation  agreements  under  which  the 
service  is  to  be  provided. 

(3)  If  rehabilitation  or  modernization 
to  or  above  FRA  Class  n  Track  Safety 
Standards  is  proposed,  a  description  of 
the  steps  necessary,  and  the  cost  and 
timing  thereof,  for  necessary  rehabilita¬ 
tion  or  modernization  of  rail  properties 
for  the  current  calendar  year  and  each 
succeeding  year  until  completion. 

(4)  If  rehabilitation  or  modernization 
to  or  above  FRA  Class  II  Track  Safety 
Standards  is  proposed,  the  long  range 
plans  of  the  State  for  operation  of  the 
line,  accompanied  by  an  evaluation  of  the 
merit  of  attaining  the  higher  track 
safety  standard  and  an  economic  anal¬ 
ysis  of  the  benefits  to  be  achieved  by 
the  higher  standard  within  the  State’s 
proposed  minimum  period  of  operation  of 
the  line,  including : 

(i)  evidence  that  the  applicant  has 
considered  the  costs  and  benefits  of  al- 
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ternatives  including  use  of  alternate 
modes  of  transportaiton  and  alternate 
facilities,  acquisition,  discontinuance, 
and  abandonment  of  service,  and  other 
pertinent  alternatives  in  accordance 
with  §  255.9(b)  (2)  (iv)  of  this  part; 

<ii)  projected  financial  statements 
identifying  the  anticipated  revenues  and 
expenses  over  the  proposed  minimum 
operation  period  including  a  comparison 
of  the  revenues  and  expenses  associated 
with  the  proposed  level  of  rehabilitation 
and  those  associated  with  rehabilitation 
only  up  to  FRA  Class  I  Track  Safety 
Standards;  and 

<iii)  any  additional  financial  or  sup¬ 
porting  data  as  requested  by  FRA. 

(d)  Applications  for  acquisition.  In 
addition  to  meeting  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
each  application  for  acquisition  and  any 
necessary  rehabilitation  or  moderniza¬ 
tion,  including  for  the  preservation  of 
future  rail  freight  service,  shall  include, 
to  the  extent  applicable,  the  following: 

(1)  Copies  of  the  offer  to  purchase, 
the  proposed  contract  of  sale,  and  the 
basis  for  the  proposed  acquisition  price 
including  valuation  appraisals  by  two 
qualified  and  certified  independent  ap¬ 
praisers.  If  the  offer  of  purchase  was 
made  under  subsection  304(c)  (2)  (C)  of 
the  Act,  a  copy  of  the  offer  of  a  rail  serv¬ 
ice  continuation  payment  as  required  by 
subsection  304(d)  of  the  Act. 

(2)  A  description  of  the  steps  neces¬ 
sary,  and  the  cost  and  timing  thereof,  for 
the  acquisition  and  necessary  rehabili¬ 
tation  or  modernization  of  the  rail  prop¬ 
erties  for  the  current  calendar  year  and 
each  succeeding  year  until  completion. 

(3)  If  rehabilitation  or  modernization 
to  FRA  Class  II  Track  Safety  Standards 
or  above  is  proposed,  the  long  range  plans 
of  the  State  for  operation  of  the  line, 
accompanied  by  an  evaluation  of  the 
merit  of  attaining  the  higher  track 
safety  standard  and  an  economic  analysis 
of  the  benefits  to  be  achieved  by  the 
higher  standard  within  the  State’s  pro¬ 
posed  minimum  period  of  operation  of 
the  line,  including :  (i)  evidence  that  the 
applicant  has  considered  the  costs  and 
benefits  of  alternatives  including  use  of 
alternate  modes  of  transportation  and 
alternate  facilities,  acquisition,  discon¬ 
tinuance,  and  abandonment  of  service, 
and  other  pertinent  alternatives  in  ac¬ 
cordance  with  §  255.9(b)  (2)  (iv)  of  this 
part;  (ii)  projected  financial  statements 
identifying  the  anticipated  revenues  and 
expenses  over  the  proposed  minimum 
operation  period  including  a  comparison 
of  the  revenues  and  expenses  associated 
with  the  proposed  level  of  rehabilitation 
and  those  associated  with  rehabilitation 
only  up  to  FRA  Class  I  Track  Safety 
Standards;  (iii)  the  proposed  method  of 
financing  the  operation  of  such  rail  serv¬ 
ices;  and  (iv)  any  additional  financial  or 
supporting  data  as  requested  by  FRA. 

(4)  A  description  of  the  proposed 
method  of  repayment  of  assistance  If  the 
properties  are  abandoned  or  sold  includ¬ 
ing  an  itemization  of  revenue  sources 
from  which  repayment  will  be  made  and 
indication  of  any  revenue  authority 
granted  to  the  applicant. 


(5)  For  applications  regarding  rail 
banking,  evidence  that  the  properties  for 
which  the  assistance  is  requested  have 
potential  for  future  use  for  rail  freight 
service,  such  as  plans  for  development  of 
an  Industrial  park  or  existence  of  fossil 
fuel  reserves,  including  analysis  of  alter¬ 
nate  mode  potential  or  alternate  rail 
service. 

(e)  Applications  for  Modernization.  In 
addition  to  meeting  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
all  applications  for  modernization  assist¬ 
ance,  when  rail  service  continuation  pay¬ 
ments  or  acquisition  assistance  is  not 
requested  for  the  property  to  be  modern¬ 
ized,  shall  include  the  applicable  require¬ 
ments  of  §  255.13(c)  with  respect  to 
modernization  or  rehabilitation. 

(f)  Applications  for  Construction  or 
Improvement  of  Alternate  Facilities.  In 
addition  to  meeting  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section 
and  of  §  255.15  of  this  part,  all  applica-  ‘ 
tions  for  assistance  for  construction  or 
improvement  of  alternate  facilities  shall 
include : 

«1)  A  description  of  the  steps  neces¬ 
sary,  and  the  cost  and  timing  thereof, 
for  the  construction  or  improvement  for 
the  current  calendar  year  and  each  suc¬ 
ceeding  year  until  completion. 

<2)  A  detailed  description  of  the  con¬ 
struction  or  improvement  program  which 
the  applicant  plans  to  accomplish  in¬ 
cluding  (i)  the  goals  and  related  objec¬ 
tives  which  the  program  is  designed  to 
achieve;  (ii)  the  criteria  and  priorities 
(and  their  application  to  the  analysis  of 
alternatives)  which  the  applicant  used 
in  making  determinations  with  respect 
to  the  program  and  a  description  of  the 
alternatives  which  the  applicant  con¬ 
sidered,  including  subsidy,  discontinu¬ 
ance,  and  abandonment  of  service;  ac¬ 
quisition  or  modernization  of  rail 
properties;  and  other  pertinent  alterna¬ 
tives;  (iii)  an  analysis  of  the  alternatives 
evaluated  by  the  applicant  including  ex¬ 
plicit  consideration  of  those  factors  listed 
in  $  255.9(b)  (2)  (iv)  of  this  part;  (iv) 
the  proposed  method  of  repayment  of 
assistance  if  the  properties  are  aban¬ 
doned  or  sold,  including  an  itemization 
of  revenue  sources  from  which  repay¬ 
ment  will  be  made  and  an  indication  of 
any  revenue  authority  granted  to  the 
applicant;  and  (v)  any  additional  finan¬ 
cial  or  supporting  data  requested  by 
FRA. 

(3)  Assurance  that  the  rail  freight 
service  which  the  alternate  facility  is 
designed  to  replace  will  be  discontinued 
and  that  further  Federal  assistance  will 
not  be  requested  after  the  alternate 
facility  construction  is  completed. 

(4)  Assurance  that  funds  provided  for 
highway  or  bridge  construction  will  not 
be  used  to  pay  the  State  share  of  any 
highway  projects  under  Title  23,  United 
States  Code. 

(5)  Evidence  that  the  construction  or 
improvement  is  limited  to  that  necessary 
to  replace  the  rail  service  being  discon¬ 
tinued. 

(g)  Execution  and  Filing  of  Applica¬ 
tion.  (1)  Each  original  application  shall 
bear  the  date  of  execution  and  be  signed 


by  tin.  Ciaa  Executive  Officer  of  the  ap¬ 
plicant.  Each  person  required  to  execute 
the  application  will  execute  a  certificate 
in  the  form  of  Appendix  C  to  this  part. 

(2)  Each  original  application  and  cer¬ 
tificate,  and  nine  copies  thereof,  shall  be 
filed  with  the  Federal  Railroad  Adminis¬ 
trator,  Department  of  Transportation, 
400  Seventh  Street,  S\V.,  Washington, 
D.C.  20590.  Each  copy  shall  show  the 
dates  and  signatures  that  appear  in  the 
original  and  shall  be  complete  in  itself. 

(3)  Exhibits  previously  filed  with  the 
State  Rail  Plan  or  pursuant  to  an  appli¬ 
cation  under  this  part  need  not  be  refiled 
except  that  such  prior  filing  shall  be  ap¬ 
propriately  referenced. 

(h)  Review  and  Approval  of  Applica¬ 
tions.  Applications  for  rail  service  con¬ 
tinuation  assistance  shall  be  submitted 
to  the  Administrator  for  review  and  ap¬ 
proval.  When  the  Administrator  has  ap¬ 
proved  an  application  he  will  notify  tire 
applicant  in  writing. 

§  255.15  Environmental  Impart  State¬ 
ment. 

The  Administrator  has  determined 
that  assistance  provided  for  the  pur¬ 
poses  of  rail  service  continuation  pay¬ 
ments,  acquisition,  or  modernization  does 
not  significantly  affect  the  quality  of  the 
human  environment.  Therefore,  appli¬ 
cants  for  financial  assistance  for  these 
purposes  are  not  required  to  prepare  or 
submit  an  environmental  assessment. 
When  applicants  request  assistance  for 
the  construction  or  improvement  of  al¬ 
ternate  facilities  in  the  region  (including 
intermodal  terminals  or  highways  or 
bridges),  an  environmental  assessment 
shall  be  submitted  with  the  application. 
Highway  or  highway -related  facilities 
shall  be  subject  to  the  applicable  Federal 
Highway  Administration  regulations  on 
environmental  assessments. 

§255.15  Disbursement  of  Rail  S«-r\ iee 
Continuation  Assistance. 

(a)  Rail  Service  Continuation  Pay¬ 
ments.  (1)  After  receipt,  review  and  ap¬ 
proval  of  an  application  meeting  the  re¬ 
quirements  of  §  255.13  of  this  part,  the 
Administrator  will  enter  into  a  grant 
agreement  with  a  grantee  for  the  Federal 
share  of  the  estimated  amount  of  subsidy 
necessary  to  continue  the  service  de¬ 
scribed  in  the  application.  When  the 
grantee  is  the  State  such  payments  may 
be  made  either  in  an  advance  by  a  letter - 
of -credit  or  a  Treasury  check,  or  by  re¬ 
imbursement.  When  the  grantee  is  a 
person  determined  to  be  financially  re¬ 
sponsible,  such  payments  shall  be  made 
directly  to  the  operator  providing  the  rail 
service  unless  special  circumstances  make 
it  necessary  to  provide  the  payments  to 
the  grantee.  When  payment  is  made  di¬ 
rectly  to  the  operator,  persons  deter¬ 
mined  to  be  financially  responsible  need 
not  fulfill  the  bonding  and  fiscal  control 
and  fund  accounting  requirements  of 
S  255.5(b)  (1)  of  this  part  to  the  extent 
such  requirements  are  needed  for  Federal 
fiscal  control  purposes. 

(2)  To  be  eligible  for  advance  pay¬ 
ments,  the  grantee  must  demonstrate  to 
the  satisfaction  of  the  Administrator  a 
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willingness  and  an  ability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  the  receipt  of  funds 
by  the  grantee  and  their  disbursement. 
In  addition,  the  financial  management 
system  of  the  recipient  must  provide  for 
effective  control  over  and  accountability 
for  all  Federal  funds.  If  the  grantee  Is 
not  eligible  for  advance  payments  or 
elects  not  to  receive  such  payments,  the 
grantee  will  be  reimbursed  for  eligible 
expenditures  at  the  end  of  each  fiscal 
quarter. 

(3)  A  letter-of -credit  will  be  used  when 
the  rail  service  continuation  assistance 
is  expected  to  be  provided  by  FRA  for  a 
minimum  of  one  (1)  year,  and  involves 
or  is  expected  to  involve  annual  advances 
aggregating  at  least  $250,000.  Otherwise, 
advances  will  be  made  only  by  Treasury 
check. 

(4)  The  grant  agreement  referred  to  in 
paragraph  (a)  (1)  of  this  section  and  the 
estimated  amount  of  subsidy  required  in 
{  255.13(b)(5)  of  this  part  may  be  re¬ 
vised  to  reflect  information  provided  in 
the  “Financial  Status  Report”  filed  in 
accordance  with  section  1125.8(f)  of  this 
title  entitled  "Standards  for  Determin¬ 
ing  Rail  Service  Continuation  Subsidies”. 

(5)  Grant  agreements  for  operating 
assistance  will  be  limited  to  the  period 
for  which  the  Federal  appropriations 
have  been  provided  for  such  assistance, 
except  that  operating  assistance  provided 
a  financially  responsible  person  under 
section  402(b)  (2)  of  the  Act  shall  be 
available  only  for  the  1-year  period  fol¬ 
lowing  the  date  on  which  rail  properties 
are  conveyed  pursuant  to  section  303(b) 
(1)  of  the  Act. 

(6)  The  settlement  under  the  grant 
agreement  shall  be  made  on  the  basis  of 
a  Federal  audit  which  has  determined 
the  actual  revenues  and  costs,  over  the 
entire  term  of  the  agreement:  Provided 
however,  That  any  additional  payments 
of  Federal  assistance  may  not  be  made 
unless  (1)  the  Administrator  determines 
that  the  grantee  has  fulfilled  its  re¬ 
sponsibilities  for  ensuring  the  proper 
and  efficient  administration  of  its  sub¬ 
sidy  program;  (ii)  the  required  State 
share  is  available;  (iU)  the  necessary 
Federal  funds  are  available;  and  (lv) 
the  parties  execute  a  grant  agreement 
or  grant  agreement  amendment  for  the 
additional  funds  determined  due.  A  Fed¬ 
eral  audit  may  also  establish  that  a  por¬ 
tion  of  the  graht  assistance  received  by 
the  grantee  shall  be  refunded  to  FRA. 
Such  refunds  shall  be  made  as  part  of 
the  settlement  process. 

(b)  Acquisition  and  modernization  as¬ 
sistance.  After  receipt,  review,  and  ap¬ 
proval  of  an  application  for  assistance 


for  acquisition,  modernization,  or  con¬ 
struction  or  improvement  of  alternate 
facilities,  which  meets  the  applicable 
requirements  of  {  255.13  of  this  part,  the 
Administrator  will  enter  into  a  grant 
agreement  for  the  appropriate  Federal 
share  of  the  allowable  costs  of  acquisi¬ 
tion  or  modernization  or  both  as  deter¬ 
mined  by  the  Administrator.  The  terms 
of  payment  of  the  Federal  share  will  be 
set  forth  in  the  grant  agreement  which 
may  be  in  the  form  of  either  advance 
payments  or  reimbursements,  in  ac¬ 
cordance  with  paragraph  (a)  of  this 
section. 

§  255.19  Record,  Audit,  and  Examina¬ 
tion. 

(a)  Each  recipient  of  financial  as¬ 
sistance  under  this  section,  whether  in 
the  form  of  grants,  subgrants,  contracts, 
subcontracts,  or  other  arrangements, 
shall  keep  such  records  as  the  Admin¬ 
istrator  shall  prescribe,  including  rec¬ 
ords  which  fully  disclose  the  amount  and 
disposition  by  such  recipient  of  the  pro¬ 
ceeds  of  such  assistance,  the  total  cost 
of  the  project  or  undertaking  in  connec¬ 
tion  with  which  such  assistance  was 
given  or  used,  the  amount  of  that  por¬ 
tion  of  the  cost  of  the  project  supplied 
by  other  sources,  and  such  other  records 
as  will  facilitate  an  effective  audit. 

(b)  The  Administrator  or  any  of  his 
duly  authorized  representatives  shall,  un¬ 
til  the  expiration  of  three  (3)  years  after 
completion  of  the  project  or  undertaking 
referred  to  in  paargraph  (a)  of  this  sec¬ 
tion,  have  access  for  the-  purpose  of 
ctudit  and  examination  to  any  books, 
documents,  papers,  and  records  of  such 
receipts  which  in  the  opinion  of  the  Ad¬ 
ministrator  may  be  related  or  pertinent 
to  the  grants,  contracts,  or  other  ar¬ 
rangements  referred  to  in  such  para¬ 
graph. 

§  255.21  Waivers  and  Modifications. 

The  Administrator  may,  with  respect 
to  individual  requests,  upon  good  cause 
shown,  waive  or  modify  any  require¬ 
ment  of  this  part  not  required  by  law  or 
make  any  additional  requirements  he 
deems  necessary. 

Appendix  A — Contiguous  Zones 

By  order  dated  January  23.  and  supple¬ 
mental  order  -dated  May  23,  1974.  [Ex  Parte 
No.  293,  and  Northeastern  Railroad  Investiga¬ 
tion  (Definition  of  the  Midwest  and  North¬ 
east  Region)  ]  the  Commission  has  Included, 
In  addition  to  the  jurisdictions  specifically 
named,  the  following:  (1)  Points  in  Ken¬ 
tucky  In  the  LoulsvUle,  Kentucky,  Standard 
Metropolitan  Statistical  Area  as  used  In  the 
latest  national  census;  (2)  Points  In  Mis¬ 
souri  In  the  St.  Louis,  Missouri,  Standard 
Metropolitan  Statistical  Area  as  used  In  the 


latest  national  census;  and  (3)  Kewaunee 
and  Manitowoc,  and  the  Port  of  Milwaukee, 
Wisconsin. 

Appendix  B — Mileage  Allocation 

The  Administrator,  In  consultation  with 
the  Office,  has  determined  that  effective  Feb¬ 
ruary  26,  1976,  the  total  eligible  mileage  of 
all  the  States  in  the  region  Is  7371.9  miles; 
and  that  the  eligible  mUeage  In  each  State 
In  the  region  and  Its  ratio  to  the  total  eligi¬ 
ble  track  mUeage  In  the  region  are  as  follows: 


Total  State  percent  Per- 
State  eligible  of  total  eligible  cent  of 

miles  in  miles  in  the  entitle- 


the  State 

region 

ment 

Connecticut . 

85.5 

1. 16 

3 

Delaware.. . 

67.8 

.92 

3 

District  of 
Columbia 1 . 

0 

0 

0 

Illinois . 

350.2 

4.75 

3.63 

Indiana . 

753. 1 

10.22 

7.82 

Kentucky  1  * . 

0 

0 

0 

Maine . 

*  43.  2 

.59 

3 

Maryland . 

292.4 

3.97 

3  04 

Massachusetts.... 

125  .  3 

1.70 

3 

Michigan . 

1,248.2 

16.93 

12.96 

Missouri  • » _ 

0 

0 

0 

New  Hampshire.. 

77.  8 

1.05 

3 

New  Jersey . 

175.0 

2.37 

3 

New  York.. . . 

1,423.8 

19.31 

14. 79 

Ohio . . 

1.003.7 

13.62 

10.42 

Pennsylvania . 

1,380.7 

18.73 

14.  34 

Rhode  Island . 

11.0 

.15 

3 

Vermont . . 

*  97.  9 

1.32 

3 

Virginia . 

140.4 

1.90 

3 

West  Virginia _ 

20.3 

.28 

3 

Wisconsin  * _ _ _ . 

75.  6 

1.03 

3 

>  These  States  have  no  eligible  mileage  and  have  not 
submitted  a  State  rail  plan. 

•  Tentative,  pending  completion  of  review  of  docu- 
mentaUon.  Any  adjustments  in  mileage  will  not  affect 
allocation  of  funds. 

1  Contiguous  tones. 

Appendix  C — Certificate 

The  following  Is  the  form  of  the  certifi¬ 
cate  to  be  made  by  each  person  signing  an 
application. 

_  certifies 

(Name  of  Agency) 

that  he  or  she  Is  the  chief  executive  officer 

of _ that  he  or  she 

(Name  of  Agency) 

Is  authorized  to  sign  and  file  with  the  Fed¬ 
eral  Railroad  Administrator  this  application; 
that  he  or  she  has  carefully  examined  all  of 
the  statements  contained  In  the  application 

relating  to  _ ;  that 

(Name  of  Agency) 

he  or  she  has  knowledge  of  the  matters  set 
forth  therein  and  that  all  statements  made 
and  matters  set  forth  therein  are  true  and 
correct  to  the  best  of  his  or  her  knowledge. 
Information  and  belief. 


(Date)  (Signature) 

Subscribed  and  sworn  to  before  me  this 
_ day  of _ *49 - 

Issued  in  Washington,  D.C.  on 
March  2, 1976. 

Bruce  M.  Flohr, 
Deputy  Administrator. 

[FR  Doc.76-6497  Filed  3-4-76; 8: 45  am] 
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